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Current Topics. 
Sir Edward Parry. 


AN older generation of advocates remembers Sir Et 
PARRY, and mourns his death on Ist’ December. It is 


IWARD 
sixteen 


years since he retired from his office of county court judge of 


Dartford, Gravesend, 
Wells. but 


cherish his 


Circuit 48, consisting of Lambeth, Bromley. 
Maidstone, Sevenoaks, Tonbridge and Tunbridge 
many advocates practising in those courts. still 
recollection affectionately. His family was one from which 
outstanding achievements might well be expected. His great 
grandfather was rector of Llanferres, and his grandfather was 
a barrister, and an antiquary and litterateur of distinction and 
authority. Sir Epwarp’s father became even better known as 
Serjeant Parry, described by Serjeant BALLANTYNE as “a man 
of great knowledge, power and ability.” The late Sir EDwarp 
PARRY was educated at King’s College School. After only 
nine years of practice at the Bar at Manchester and on the 
Northern Circuit, he was made, at the age of thirty-one, county 
court judge for the North Cheshire and Manchester Districts. 
where he remained for seventeen years until 1911, when he was 
transferred to Circuit 48. Tle was a brilliant and facile writer 
and his works are still widely read by the general public as well 
as by lawyers. Perhaps three of his books best known to lawyers 
are ** The Drama of the Law” (1924). * What the Judge Saw’ 
(i912), and ** What the Judge Thought ” (1922). Other well- 
known works of his were * Letters of Dorothy Osborne to Sir 
William Temple” (1887), ‘* The Overbury Mystery” (1925), 
and “My Own Way. An Autobiography.” (1932). Always 
interested in the theatre, he wrote several ees, of which one, 
* What the Butler Saw” was produced at Wyndham’s Theatre 
in 1905. To him it was a fact of profound significance that 
‘from the earliest dawn of civilisation justice has seen fit to 
cast her manifestations in a dramatic form.” Common humanity, 
he said in ** The Drama of the Law ” is refreshed by the thought 
that drama and law are complementary to each other. and 
satisfied that it should be so. His kindly personality and witty 
conversations will long be missed. 


Land Utilisation in Rural Areas. 

THE Minister of Town and Country Planning stated the 
Government views on the recommendations of the Scott Com- 
mittee on Land Utilisation in Rural Areas, in answer to a question 
in the Commons on 30th November. He said that it 
to indicate the general trend of Government policy with regard to 
many of the recommendations, but the action to be taken on 
others would necessarily Gepend on the determination of major 
issues of national importance still under examination by the 
Government departments concerned. Many of the 108 recom- 
mendations of the committee were such as to require 
legislation. They rather constituted a welcome body of principles 
for the guidance of those concerned in the preparation of a 
planning framework and with the provision of housing and services 
in rural areas. Mr. Morrison referred to the constitution of a 
central planning thority in the form of a Ministry of Town 
and Country Planning, and the Town and Country Plenning 
(interim Development) Act gave effcet to commendations 
for aver powers ol } 
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in a General Interim Development Order, which will shortly be 
made under the Planning Acts. The Government recognised that 
further reinforcement was required for the current planning 
practice regarding the location and conduct of industry other than 
agriculture in rural areas. The Government accepted the broad 
object of the committee’s recommendations designed to promote 
the general well-being of rural communities. Many of them, 
for instance those with regard to post-war housing and education, 

vere already being taken into consideration ; others, such as the 
supply of electricity at town prices, the extension of gas supply 
to rural areas, and the general reorganisation of wale supply. 
raised issues involving much wider considerations than those 
before the committee, and must be decided on a careful balance 
of national advantage. 


United States Claims Commission. 

His Majesty’s Government. said the Undcr-Secretary of State 
for Foreign Affairs, in an oral answer to questions in the Commons 
on Ist December, have no evidence to show that the number of 
accidents in which members of the United States Forces are 
involved is in any the result of unduly negligent driving or 
disproportionate to the increasing numbers of United States 
troops and vehicles at present stationed in this country. A 
United States Claims Commission, he said, nad been set up and 
is operating in this country. It has power to consider all civil 
claims brought against the United States Forces or members 
thereof arising out of the activities of such forces in this country, 
and to pay compensation, sibject to the prior approval of Congress 
when the sum involved exceeds 5,000 doilars. Mr. TLALL said he 
had no information as to the number of claims with which the 
United States Claims Commission were dealing, but he understood 
that there were in fact extremely few cases in which it) had not 
been possible to reach a satisfactory settlement. His Majesty’s 
Government were still engaged in discussing the matter with 
the United States Government on JOth November, and hoped 
that a solution satisfactory to all concerned would be reached 
before long. In answer further questions, Mr. HALL said 
that some progress had been made, and a position had been 
arrived at where some of the accumulated claims, which were 
agreed by the Commission and were held up by the authorities 
in Washington, would be paid out of the United States Army 
funds. This would dispose of some of the more difficult cases. 


way 


to 


Company Law Amendment. 

THE report on company law amendment, recently adopted by 
the Council of the London Chamber of Commerce and forwarded 
to the Company Law Atmendinent Committee, is a comprehensive 
contribution to the work of that Committee. In its broader 
outlines it agrees substantisily with many of the propositions 
on which the Comruittee has already heard some evidence. For 
the states at ‘'as private companies 
enjoy the full liability for the debts of the 
company. which is very frequently greatly abused, there is no valid 
eason Why they should not file their balance sheets in the same 
ay as a public con Really there why a 
private company sir pros} statement in 
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frequently commented, and the reform is overdue. Another 
inatter given prominence in the Council’s report is that of the 
profit and loss account. The cause of the problem is the lack 
of clear definition of the term * profit and loss.” The report 
boldly suggests that ‘ any debits or credits which are abnormal 
in character or extraneous in their nature to the ordinary 
transactions of the company, together with any material reserve 
from a previous period brought in as no longer required, should be 
stated separately.” It is also suggested that ** if in any period a 
change is made from one method of accounting to another, 
which yields a substantially different result in terms of profit 
and loss for the year or accounting period, the nature of the 
change and the reasous therefor shall be disclosed either on the 
profit and loss account or in the directors’ report. The report 
contains recommendations as to reserves, the consolidated 
balance sheet with special reference to subsidiary companies, 
voting and many other matters. 


Patent Law in America. 

FROM whatever point of view one considers patents, whether 
as property or as economic wealth of the most valuable kind in 
modern times, the progressive attitude is that which seeks to free 
them for the vital services which they will have to perform for 
the human race now and after the war. In the United States the 
view has been taken that it is never too soon to mend. It is 
nearly two years since PRESIDENT RooseVELT set up a Com- 
mission to study the American patent system, because “ it is 
essential, even in time of war, to plan for a full utilisation of the 
nation’s expanded indusirial capacity with the return of peace.” 
The Commission was also authorised to consider whether the 
system provided * the maximum service in stimulating inventive 
genius in evolving inventions and in furthering their prompt 
utilisation for the public good.”” The City columns of The Times 
of 15th November contained an account of the first report of the 
Commission, and such extracts as it gives provide interesting 
reading matter for [English lawyers. The Commission claims that 
the American system is the best in the world, but is in need of 
revision. It is concerned to extend the use of patents and to | 
prevent their abuse. Their abuse, it is said, arises not from the 
patent itself, but ‘“* by virtuc of secret, improper and even illegal 
agreements.” The exposure of such agreements should minimise 
abuses and make them more readily detected. It reeommends 
the compulsory registration in the United States Patent Office of 
all existing agreements to which one of the parties is a citizen of 
a country foreign to the United States, of all existing agreements, 
regardless of citizenship of the parties, which include any restric- 
tions as to price, quantity of production, geographical areas or 
fields of use, and all future agreements, regardiess of restrictions 
or citizenship of the parties. The Commission was struck by the 
* licences of right ’’ feature of the British patent law, under which 
a patentee with notice to the public can have his patent endorsed 
“jicence of right’? and anyone can get a licence to use the 
invention on reasonable terms. In order to give patent owners an 
opportunity of publicly declaring their willingness to grant 
licences under their patents, the Commission suggests that a 
public register of such patents should be kept at the public 
expense. The Commission son why the seventeen 
years’ term of the patent’s existence from the date of the grant | 
should be altered, except where more than three years are taken 
in obtaining a grant. A great weakness in the American system, 
according to the Commission, is *f the lack of a definite yardstick 
as to what is invention.” It is suggested that Congress should | 
declare a national standard, the test being “the nature of the 
contribution to the advancement of the art ’? and not the ‘* nature 
of the process by which the invention may have been accom- 
plished.” It is also recommended that there should be created a 
single court of patent appeals. The Times’ writer makes the apt | 
comment that some of the recommendations of the Commission | 
are worth exploring in a wider context than United States patent 
legislation. Our own law still bears strong traces and indeed is 
based on s. 6 of the old Statute of Monopolies of 1623, which, | 
while it abolished monopolies granted to favourites and servants 
of the Crown, nevertheless saved limited monopoly rights for | 
“the true and first inventor and inventors... of new manu- | 
factures within this realm.’’? The saving of those rights is still | 
one of the cardinal principles of patent law in this country, but | 
it is a matter for inquiry whether the existing law facilitates the 
full benefit of inventions reaching the public at the earliest 
possible moment. In America that inquiry seems to have made 
considerable progress. 
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Local Authorities and Housing. 

AT the annual meeting of the Yorkshire County Association 
of Building Societies on 5th November, 1943, the Minister of 
Health said that he was convinced that we should not solve our | 
tremendous problems without the help of private enterprise 
as well as of local authorities. There was even more room for 
both than there was before the war when their united efforts 
were so successful. In 1932, when we were busy framing the 
Bill which became the Housing (Financial Provisions) Act of | 
1933, the cost of living was 44 per cent. above the 1914 level. | 
The cost of building was averaging about 8s. 10d. per foot super. | 


The rate of interest charged by the Public Works Loan Board 
had begun to fall; it was 4 per cent. at the close of the year as 
against 5} per cent. at the beginning. Houses were being built 
at the rate of 200,000 a year, 70,000 of them by local authorities 
and 130,000 by private enterprise. The Wheatley subsidy, 
though at a reduced rate, was still being paid for houses built 
by local authorities for general needs. This subsidy was also 
available to private enterprise, but the conditions attached to it 
made it unattractive to the speculative builder, and its use was 
therefore largely confined to landlords building cottages on their 
estates. Private enterprise and the local authorities were still 
to some extent competing in the same field. LORD KENNET’S 
policy was to clear the way so that both local authorities and 
private enterprise could go ahead without treading on one 
another’s toes. He wished to concentrate the energies of the 
local authorities on the work which most needed doing. The 
Wheatley subsidy for general house-building was withdrawn and 
the activities of local authorities were thus concentrated on the 
clearance of the slums. The colossal nature of the task and the 
zeal and suecess with which the local authorities tackled it were 
too weil known to need elaboration. They made such good 
progress that by 1935 it was possible to attack the second of the 
great social problems connected with housing, the relief of over- 
crowding. To private enterprise was left the meeting of the 
general housing needs, on the clear understanding that where 
they failed local authorities would step in. It was recognised 
that to mect this need houses for letting were required as well as 
houses for sale, and the Act of 1933 contained the scheme 
designed to guarantee advances made by building societies in 
respect of houses built for letting. Under that scheme 21,500 
houses, of which a very large proportion were financed by 
Yorkshire building societies, were built. By 1934 the cost of 
building had fallen from Ss. 10d. to 8s. 1d. per foot super and 
the cost of living was 41 per cent. above the 1914 level as against 
44 per cent. The rate of interest charged by the Public Works 
Loan Board was still falling and had come down to 3} per cent. 
before the end of the year. Houses were being built at the rate 
of 313,000 per year, of which 260,000 were being built by private 
enterprise. Private enterprise had, in fact, doubled its output 
in the space of twelve months. <A further fillip to private 
enterprise was given by the decontrol by the Rent Restrictions 
Act of 1933 of all houses with a rateable value exceeding £35 
(£15 in the London area) as from 29th September, 1933. The 
figures of house production for subsequent years were: 
1935: private enterprise, 275,000; local authorities, 43,000 : 
1936: private enterprise, 274,000; local authorities, 65,000 ; 
1937: private enterprise, 266,000; local authorities, 71,000 ; 
1938: private enterprise, 252,000; local authorities, 88,000. 
The general standards of design and work, taking the field as a 
whole, were superior to those of any similar period before 1914. 
This made it abundantly clear that,.given cheap money, plentiful 
supplies of labour and materials, the minimum of control, 
building prices which were not out of relation to the cost of 
living and, above all, stability of values, the contribution which 
private enterprise could make as regards both quality and quantity 
in solving the housing problem was unlimited. The fair inference 
to draw from the Minister’s speech seems to be that there is 
room for both private and collective enterprise in the post-war 
world of reconstruction and that either, given the right conditions. 
can attain a real measure of success. 


Recent Decisions. 

In R. vy. Oliver, on 220d November (The Times. 23rd November), 
the Court of Criminal Appeal (THE LorbD CHIEF JUSTICE, 
MACNAGHTEN and HALLETT, JJ.) held that the Sugar Control 
Order, 1940, was free from ambiguity and was retrospective. 
The court dismissed an appeal against conviction for breach of 
the order and sentence to three vears’ penal servitude and a fine 
of £8,500 imposed at Middlesex Sessions. 

In Hrans vy. Gritish Doughnut Co., Lid., on 30th November 
(The Times, Ist December), a Divisional Court (VISCOUNT 
CALDECOTE, L.C.J., and ATKINSON, J.) held that the description 
on a packet of dried eggs of the goods in the packet as being 
equivalent to twelve eggs, when in fact on analysis they were 
found to be equivalent only to one and a half eggs, was a false 
trade description within s. 2 (1) of the Merchandise Marks Act. 
IS87, as the statement compesition of the 
goods, and not merely as to their value. 


was one as to the 


In Tedinan v. Whicker, on Ist December (The Times, 2nd 
December), the Court of Appeal (Scotr, L.J., 2nd ASQUITH and 
Uruwatrtr, JJ.) held that where on the first letting of a dwelling- 
Ist September, 1939, the rent was expressed to bi 
payable quarterly, and by a term in the agrecmen 
the landiord agreed to accept a reduction of £38 for the perio 
of hostilities only, the learned county court judge was right 
in holding that the rent was a progressive rent, and therefore 
the standard rent was the maximum rent payable under the 
tenancy agreement (s. 12 (1) (a) of the of Rent and 
Mortgage Interest (Kestrictions) Act, 1920, as applied by the 
1G39 Act). See Bryanston Property Co., Ltd. v. kdwards, post. 
p. 439.) 
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Memorandum on the Town and 
Country Planning (Interim 
Development) Act, 1943. 


THE Town and Country Planning (Interim Development) Act, 
1943, makes important alterations in town planning. The Act 
particularly affects the control of development during the period 
when planning schemes are in course of preparation. Hitherto, 
interim development control only operated on land which was the 
subject of an effective planning resolution. Immediately the 
resolution was passed and became effective by receiving the 
Minister’s consent, the control attached to the land in question. 
Under the 1943 Act this control has been extended to all land 
throughout the country, even though it is not subject to any 
proposed planning scheme. No development, therefore, can 
now be carried out anywhere without getting the necessary 
consent from the interim development authority. 

New powers have also been conferred on interim development 
authorities with regard to the consideration of applications for 
interim development consent. While such authorities are still 
under a duty to use all reasonable despatch in the consideration 
of such applications, they may now postpone such consideration 
either indefinitely or for a limited period. If they intend to take 
this course they must serve the applicant with a ‘ notice of 
postponement ”’ under s. 2 (2) of the 1943 Act. The applicant, 
if aggrieved, is entitled to appeal to a court of summary juris- 
diction. Moreover, the intervention of the Minister himself 
may be sought in cases where it can be established that there are 
exceptional reasons which require the immediate determination 
by the authority of the application. In such a case the Minister 
may cancel the notice. 

An important alteration of the previous law in connection with 
the procedure affecting such applications is that now the applica- 
tion will be deemed to have been refused by the authority if they 
do not take any action in the matter within two months of the 
receipt of the notice or such extended period as may have been 
agreed between the parties. 

Existing Buildings and Uses. 

Under the 1932 Act, where it was sought to erect a new building 
on the site of an existing building or on a vacant site which had 
a building on it within the previous two years, although it was 
necessary to make an application for consent to the interim 
development authority, such consent could not be refused by 
them in the circumstances set out in proviso (a) to s. 10 (3) of 
the 1932 Act. Similarly consent could not be refused for 
permission t- use a building which had been erected in sub- 
stitution for an existing building in the circumstancés set out in 
proviso (b) to s. 10 (1). This proviso has now been repealed 
by s. 2 (1) of the 1948 Act, and the interim development 
authority will have a complete discretion in the case of such 
applications as well. 

In this connection, moreover, it is necessary to consider the 
new provisions of s. 3 (1) of the 1943 Act. An interim develop- 
ment authority may give a consent for interim development for a 
limited period only. That period may expire either before the date 
on which the scheme finally comes into operation, or subsequently 
thereto. If the permission expires before the date of the coming 
into operation of the scheme, then it seems that any building 
erected or any use carried on in pursuance of any permission by 
the authority will cease to be regarded as being still authorised, 
so that the building might have to be pulled down and the use 
might have to cease without any right to compensation accruing 
to the party aggrieved. Any such building or use will not be 
entitled to any of the privileges which were and are still accorded 
under the 1932 Act to buildings or uses which may be regarded as 
‘* existing.’’ Thus, the owner will not be entitled to any notice 
of any action contemplated by the responsible authority under 
s. 13 of the 1932 Act, nor will he be entitled to recover com- 
pensation for any such action taken by the responsible authority 
(see s. 20 (2) of the 1932 Act). On the other hand, if the period 
of the permission expires at some point of time after the date 
when the scheme finally comes into operation, the owner’s right 
to any compensation payable under s. 13 or under s. 18 (1) (b) 
of the 1932 Act will now have to be cut down by reason of the 
fact that the arbitrator will have to take account of the limited 
period of the permission and of the power of the authority to take 
such action after the date of the expiry of the permission without 
becoming liable in any event to any compensation. 

Powers of Minister. 

The powers of the Minister in respect of interim development 
applications have been considerably extended. As _ already 
pointed out, he can compel an interim development authority 
to cancel any “ notice of postponement ”’ of consideration of 
the application which they may have served upon an applicant. 
Further, the Minister may at any time direct any interim develop- 
ment authority to refer direct to him any particular interim 
development application or any particular class or description 
of such applications (see s. 6 (1) of the 1943 Act); and in 
that event the Minister’s decision will be regarded, for all practical 
purposes, to be a decision given by him on appeal from the 





interim development authority. Thus, the applicant will be 
entitled, if the land is proposed to be reserved by the scheme 
as a public open space, to call upon the interim development 
authority to purchase the land (see s. 10 (6) of the 1932 Act), 
or again, he might become entitled .to a claim for compensation 
for abortive expenditure incurred on buildings and works in 
order to comply with the condition imposed in connection with 
the consent, in anticipation of the reservation of the land for 
public purposes or of the execution of works under the scheme, 
should the scheme subsequently contain no such provision as 
regards such reservation or execution. 

Revocation and Modification of Permissions for interim 

development. 

Where permission for interim development has already been 
given by an interim development authority the authority is 
now empowered subsequently to revoke or to modify the per- 
mission. This power, however, may only be exercised with the 
Minister’s consent. On the other hand, the Minister, if he considers 
that the power ought to be exercised by the authority, may 
direct the authority to exercise it, and in default he may himself 
make the order of revocation or modification on behalf of the 
authority (see s. 4). 

Compensation for abortive expenditure. 

The Act of 1943 provides for the payment of compensation 
for abortive expenditure in a number of cases. A new ground 
of claim for such expenditure is now provided for by s. 7 of the 
1943 Act. This section deals with the case where a building or 
work has been commenced (but not completed) or contracted for, 
before the date on which a planning resolution takes. effect 
(or, one must add in the case of unplanned land, before the 
22nd October, 1943). In such circumstances, the completion of 
the building and the carrying out of the contract would auto- 
matically, in the events that had happened, necessitate the 
obtaining of an interim development permission. If the refusal 
of the permission should have the effect of rendering the expendi- 
ture already incurred abortive, or make the execution of the 
contract impossible, then the applicant would be entitled to 
compensation for abortive expenditure under s. 7 (1) of the 
1943 Act. But, it should be observed, he would be only entitled 
to compensation where the expenditure had been incurred or 
the contract entered into before the date when the planning 
resolution became effective, that is, in cases where the resolution 
had already become effective before the 22nd July, 1945. If, 
however, the planning resolution took effect after the 22nd July, 
1943, the expenditure would have to be incurred or the contract 
entered into before the date when such resolution took effect, 
in order that the claim for compensation for abortive expenditure 
should be maintainable. 

A further claim for compensation for abortive expenditure 
arises under s. 7 (2) of the 1943 Act, in cases where permission 
for interim development has been given, but such permission is 
subsequently revoked or modified either by the authority or by 
the Minister under the powers conferred by s. 4 of the 1948 Act. 

Power to enforce interim development control. 

It seems that under the 1982 Act the failure to obtain a 
necessary consent to development did not necessarily entail, i 
every case, very serious consequences. ‘The applicant could still 
carry out his development notwithstanding that no consent had 
been obtained and even notwithstanding that consent had actually 
been refused. The only risk he ran was to be compelled subse- 
quently, when the scheme came into operation, to pull his building 
down or to cease using the premises for the purpose for which 
they had hitherto been used, without becoming entitled to any 
compensation at all. This has now been altered by s. 5 of the 
1943 Act. If permission is not obtained, then any offending 
building will be pulled down if necessary by the authority them- 
selves, at the expense of the owner; further, if premises are 
being used for any purpose for which consent has not been 
obtained, the authority can issue an order prohibiting such 
consent. Refusal to observe such order will entail severe penalties 
and a fine of £50 per day may be inflicted. 

Protection of trees and woodland. 

Section & of the 1943 Act confers fresh powers with regard to 
the protection of trees and woodlands during the interim period 
while the planning scheme is still in progress, and has not yet 
become operative. An interim development authority can now 
make an “ interim preservation order” with respect to trees or 
groups of trees or woodland areas, and by such order they may 
prohibit the cutting down, topping, lopping or wilful destruction 
of trees, secure the replanning of any part of a woodland area 
felled in the course of forestry operations permitted by the order, 
and they may also impose pecuniary penalties for breaches of the 
order. An interim preservation order, however, will not be 
effective unless it has been approved by the Minister. Regulations 
in respect of such orders are to be made, and they will afford 
ample protection for aggrieved persons who might be dissatisfied 
with the decisions of the authority, by securing that such persons 
should be entitled to appeal to the Minister and by empowering 
the authority to make a contribution towards any damage or 
expense suffered by the applicant in consequence of the refusal 
of consent thereto. 
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A Conveyancer’s Diary. 
Option to Purchase Settled Land. 


SomE food for thought is provided by Re Armstrong's Will Trusts 
(1913) Ch. 400; 87 Son. J. 310, which dealt with the effect upon an 
option to purchase settled land of a prior sale by the tenant for life. 
The testator made his will in 1899 and died in 1900. He gave his 
wife a life interest in Blackacre and, subject thereto, directed his 
trustecs to hold his residuary estate on certain trusts. By a later 
clause he gave his son an option, exercisable within twelve months 
of his wife’s death, to purchase Blackacre for £5,000. The report 
does not set out fully the clause conferring this option. which, if 
[may say so. is unfortunate, in view of the fact that the judgment 
of the learned judge was expressed to depend in part upon the 
construction of that clause. The widow, in exercise of her powers 
as tenant for life, sold parts of the settled land for £19,000 odd. 
She died in August. 1942, and three days after her death the son 
purported to exercise the option. By the summons the indepen- 
dent trustee inquired whether the son was entitled to exercise the 
option and had validly done so, and whether he was entitled to 
the £19,000 or the investments representing the same, 

On behalf of the persons entitled to residue reliance was placed 
on Re Flint \1927) 1 Ch. 570.) That was one of the earliest cases 
in which the startling consequences of the imposition of the 
statutory trusts were shown. But, as the learned judge held, it 
had no real bearing on Re Armstrong. In Re Flint land had been 
held before 1926 by trustees with a power of sale, subject to the 
right of A, before exercise of such a power, to have the property 
offered to him ata valuation. At the beginning of 1926 the land 
became held on the statutory trust for sale. Astbury, J., held 
that in exercising the statutory trust the trustees were not under 
any obligation to offer the land to A. The right of pre-emption 
had attached to the power of sale but never to the new trust for 
The court was not asked to decide. and did not decide, 
whether A would have had a right to acquire at a valuation the 
proceeds of sale arising on an exercise of the trust for sale or the 
investments representing such proceeds. It would not have been 
likely that \ would have wanted the investments at a valuation. 
On the other hand, in Re Armstrong the right of pre-emption was 
a vight to buy at a price fixed by the testator: this right. of 
course, became a very valuable one when it turned out that the 
actual value of the land much exceeded the fixed price, and was 
as valuable against proceeds of sale as against the land itself. 

That brings us to the second matter relied on by Cohen, J. 
He held that on the true construction of the option clause the 
testator’s intention was that * subject to the life interest of his 
widow, any benefit which might accrue from the farm over and 
above the £5,000 should enure to the son if he exercised the 
option.” The Jearned judge observed that this view of the 
construction was supported by two cases which had been cited to 
him, Re Cant, 1 de G. & J. 503, and Re Kerry (1889), W.N. 3. 
No doubt, on this view of the true construction of the clause, the 
decision in Re Arastrong did carry out the testator’s intention. 
Sut it is unfortunate that the whole clause is not reported. As 
things are, it is difficult to know whether the decision was confined 
to the particular clause or not. Towards the end of his observa- 
tions as to Re Flint, the learned judge appeared to distinguish all 
cases of options to buy at a fair price from all those of options to 
buy at a fixed price, the implication seeming to be that in the 
former class the intention is for the bencliciary to have a right to 
acquire the land itself, paying for it, while in the latter the 
intention is to give to one beneficiary a sole right to the excess of 
the value over the fixed figure. That may well be a true and 
universal distinction, but it is not wholly clear from the report 
whether that was the learned judge’s proposition. 

On the basis that the testator’s intention was to give a right 
not confined to the original land, the position seems reasonably 
clear. Sales had been made under the statutory powers of the 
tenant for life and capital money had arisen thereby. By 
s. 75 (5) of the Settled Land Act capital moneys are to be * for 
all purposes of disposition, transmission and devolution .. . 
treated as land, and shall be held for and go to the same persons 
successively, in the same manner and for and on the same estates, 
interests, and trusts, as the land whereupon the money arises 
would, if not disposed of, have becn held and have gone under 
the settlement.” This rule applics not only to the actual capital 
moneys, but also to “ securities on which an investment of any 
such capital money is made.” Therefore, since a right of 
pre-emption is an equitable interest, it would take effect against 
the capital moneys or the investinents representing them. On 
principle, | do not see why there should be any difference 
between the two classes of pre-emptive right mentioned above. 
Moreover, | do not think that such a right would be restricted to 
the original land or to substituted personalty. One proper form 
of investment for capital money is the purchase of other land, 
and I think that the right would clearly be effective against the 
substituted land. Presumably such land would be conveyed to 
the tenant for life by a subsidiary vesting deed and would be 
held by him or her in like manner as the original land. In 
Re Armstrong the pre-emptive right only arose after the death 
of the life tenant. If it had arisen in her lifetime I think that it 


is reasonably clear that on a sale by the tenant for life the right 





would have been overreachable, since it is not one of the classes 
of right which are preserved by 8S.L.A., s. 72. But if the son had 
given notice exercising the right before the occurrence of any 
other sale under the statutory power, the life tenant would have 
had to sell to him. 

How far is such a right of pre-emption valid in respect of land 
held on trust for sale ? As we have seen, it is not effective at all 
against the statutory trusts. But there is nothing to invalidate 
it against persons holding on an ordinary trust for sale. That 
is to say, if the land is still held by the persons to whom it was 
devised, or their successors in the trusteeship, the person having 
the right could get an injunction if he discovered that the trustees 
were in process of selling to someone else. But what if a sale to 
someone else had been completed ? Could he still enforce his 
right against the next owner ¥ It looks very much as if he could, 
though that seems to be a rather surprising infraction of the 
‘curtain’ principle. I cannot find that a right of pre-emption 
is registrable under the Land Charges Act unless it arises by way 
of contract so as to qualify as an * estate contract.” Hence, 
there is no escape for the purchaser by relying on non- 
registration. When we look at s. 2 of the Law of Property Act. 
which deals with overreaching powers, we find it provided that 
‘a conveyance to a purchaser of a legal estate in land shall 
overreach any equitable interest or power affecting that estate, 
whether or not he has notice thereof, if—" and then follow four 
alternatives; the first is if the sale is under the Settled Land 
Act; the third, if the sale is by a mortgagee under his statutory 
power; and the fourth is if the sale is under an order of the 
court and the equitable right is bound thereby. The second 
alternative. however, is if the conveyance is by trustees for sale 
and the equitable right is overreachable by virtue of s. 2 (2) or 
independently. In the case which we are considering the right 
is clearly not overreachable for reasons other than s. 2 of the 
Law of Property Act. But equally it is not covered by s. 2 (2), 
which is confined to cases where the trustees for sale have been 
approved by the court, or where there is a trust corporation as 
trustee. Unless one of these conditions is fulfilled, it seems that 
a right of pre-emption in respect of land held on an ordinary trust 
for sale is not an overreachable interest, so that trustees for sale 
are more restricted in what they can do than is a tenant for life. 
Such a position does not seem very satisfactory from the point 
of view, usually thought to be the basis of the 1925 legislation. 
that legal estates in land should be readily marketable with a 
clean title while the equities are relegated to take effect against 
the proceeds of sale. 








Landlord and Tenant Notebook. 


Permitted Deduction: Effect on Standard Rent. 
Bryanston Properly Co., Ltd. v. Edwards (1943), 60 T.L.R. 67 
(C.A.), (post, p. 439), raised some interesting ‘* Rent Act’ 
points, and the decision is likely to provide useful authority 
in a number of disputes which may arise in the futures 

The 1989 Act, while abolishing the rent test for the purpose 
of deciding whether property was to be controlled or not, did 
not abolish it as a determining factor in fixing standard rent. 
The Ist September, 1939, is the crucial date, instead of the 
ith August, 1914: and,the amount of the standard rent is the 
amount of the rent payable on that date if the premises were 
then let ; if not, what was payable when they were last let before 
that date ; if let neither on nor before, the amount paid under the 
first letting subsequent to the date. 

In making rateable value the sole criterion for the purpose of 
scope, the Legislature undoubtedly simplified matters. The 
rent test for standard rent has been much criticised since it was 
suggested in Davies v. Warwick [1943] 1 K.B. 329 (C.A.); 87 Son. J. 
120, that this might tie a landlord down to a rent, possibly a 
** charitable” rent, fixed hundreds of years ago. That criticism is, 
as the ** Notebook ”’ pointed out on Ist May last (87 So. J. 154), 
exaggerated, as it ignores the second part of the proviso to 
s. 12 (1) (a) of the 1920 Act. But owing to the methods of 
warfare employed during the present emergency, the test has 
undoubtedly led to anomalies. Thus, in certain districts on the 
outskirts of the metropolis we may to-day find that there is a 
startling difference between the standard rents of two possibly 
adjacent properties of the same intrinsic value: the explanation 
being that neither was let before Ist September, 1939, but the 
owner of the one let it immediately after that date at a very small 
figure, his main concern being to escape the expected air bombard- 
ment: while the owner of the other did not let it till after the 
1940-1941 raids had ceased and the shortage of accommodation 
had enhanced its value. 

Landlords conscious of the Rent, ete., Restrictions Acts have 
endeavoured, so far successfully, to anticipate difficulties by 
letting at a specially high rent for, say, a week, the rent then 
being reduced to an economic level having regard to circumstances, 
and as the Acts say nothing about automatically reduced rents, 
I do not at present see how this device can fail. But it was not 
the one adopted by the parties in Bryanston Property Co., Ltd. v. 
Edwards, 
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The plaintiffs in that case had let a London flat to the defendant 
in February, 1941, on a quarterly tenancy, rent being payable 
in advance. The reddendum named £275 a year, and the covenant 
to pay rent obliged the tenant to pay this clear of all deductions— 
but subject to another provision, which ran: ‘‘ So long as the 
present state of war shall exist between Great Britain and 
Germany and for three months after the quarter day next 
following an armistice the landlord will allow the tenant to deduct 
from the rent hereby made payable the sum of £85 per annum by 
equal quarterly payments.” One may infer that the parties 
thought that the war would end when air raids ceased ; or that 
air raids would continue till the war ended. 

On 24th June, 1942, the landlords gave a quarter’s notice to 
quit. The tenant held over, claiming the protection of the 1939 
Rent Act. Whereupon the plaintiffs claimed the full rent named 
in the reddendum; the county court dismissed an action to 
recover the difference, and they appealed. 

The arguments were that the provision for deduction was but a 
feature of a tenancy which had expired, and that if there was now 
a statutory tenancy the landlords under that tenancy were 
entitled to the standard rent which, the rent being progressive, 
was (s. 12 (1) (a) of the 1920 Act) the maximum figure of £275. 
These must, | think, be considered alternative arguments, as 
it was necessary to invoke the contractual tenancy in order to 
substantiate the contention that the standard rent was £275. 

The question of the amount of the standard rent was decided 
by the Court of Appeal in the landlords’ favour. The court 
agreed that, whatever the technical position, £190 was the war- 
time rent. but two further arguments put forward on behalf of 
the tenant (a) that ‘* progressive ’’ implied at least three steps, 
and (6) that ** progressive rent ’’ implied increase(s) on a certain 
date ov certain dates, were rejected. The points were new ones, 
though it was held in Wheeler v. Wirral Estates, Ltd. [1935] 
1 K.B. 294 (C.A.), that a combined notice to quit and notice of 
increase does not bring about a ** progressive rent ’’; and Lord 
Wright. M.R.’s judgment, containing the passage ‘“ what is 
meant is a rent under one single tenancy and a rent which 
automatically rises during the continuance of that tenancy ” 
tends to negative proposition (a) while affording practically no 
support for (b). 

It is of interest to note that, according to the judgment of 
Lord Greene, M.R.. the ** manceuvre ” of letting at a low war-time 
rent to be increased when hostilities cease is, despite possible 
‘exploitation ” of post-war tenants, legitimate. 

However, the landlords had yet to establish that the tenant 
Was liable for rent at the rate of the standard rent ; and for this 
purpose Phillips v. Copping |1935] 1 K.B. 15 (C.A.) was cited. 
That was the xuthority which, overruling Dufty v. Palmer [1924] 
2 K.B. 35, decided that the rent of a house let at less than the 
permitted rent could, by notice, be increased up to the legal limit. 
As Scrutton, L.J.. put it, there was nothing in the statute pro- 
hibiting the raising of the rent of a house up to the level of the 
standard rent: but his lordship did go on to point out that such 
a step was quite consistent with the objects of the Acts: ‘ to 
raise the rent from a figure below the standard rent to the 
standard rent is not to increase the rent payable before the war ; 
it is keeping it at the pre-war level.’? The landlords in Bryanston 
Property Co., Ltd. v. Edwards may well have taken the view that, 
having let during the period of heavy air raids, they were now 
but raising the rent to the ** pre-blitz”’ level; but the Acts do 
not distinguish between degrees of emergency. 

Thus they found themselves up against s. 15 (1) of the 1920 
Act, the statutory tenant’s charter: A tenant who by virtue of 
the provisions of this Act retains possession of any dwelling-house 
to which this Act applies shall, so long as he retains possession, 
observe and be entitled to the benefit of all the terms and con- 
ditions of the original contract of tenancy, so far as the same are 
consistent with the provisions of this Act . ** This subsection 
was, it so happens, unsuccessfully invoked by the tenant in 
Phillips v. Copping, supra, Greer, L.J., holding that ‘it was 
meant to preserve the terms of the existing lease subject to the 
provisions of the Act as to the rent, and restricting ejectment.” 
Maugham, L.J., expressed the same opinion, and one passage 
from his judgment—* it does not say that he will observe the 
covenant to pay rent ’’—might, if torn from its context, be taken 
to support the landlords’ case in Bryanston Estate Co. v. Edwards, 
but the learned lord justice held, in effect, that the section did 
not import into the statutory tenancy the covenant to pay rent 
which was to be found in the contractual tenancy. Reading the 
lease as a whole, the conclusion reached by the court was that 
the proviso entitling the tenant to pay only £190 a year was “‘a 
term and condition of the original contract of tenancy *’ and the 
defendant was entitled to the benefit thereof accordingly. 


Building Operations Control and Dilapidations. 


In Maud vy. Sandars, reported in The Times on 13th November, 
the defence unsuccessfully raised to a claim for dilapidations 
(apart from a denial) was that the Control of Building Operations 
Order, 1941, limited expenditure to £100. 

I discussed the possible effects of this order at length in the 
* Notebook " of 21st March, 1942 (86 So. J. 81). Unfortunately, 
the result of the present case turned entirely on the tenant’s 








failure to seek a licence. In the article referred to it was said 
that if a covenantor made no application for a licence his position 
would be hopeless, and it was for this reason that the defence 
failed ; but part of Lewis, J.’s judgment appears to suggest that 
if such an application had been made and refused the outcome 
would have been different. We may one day have binding 
authority on this point ; and also on the question whether, in an 
apt case, the landlord could not reply that the covenants did not 
necessarily oblige the tenant to do all the work in one year. 





. 
Reviews. 
The Factories Act, 1937. By H. SAMUELS, M.A., of the Middle 

Temple, Barrister-at-Law. Third Edition, 1948. Royal 8vo. 

pp. xxxix and (with Index) 622. London: Stevens & Sons, 

Ltd. 37s. 6d. net. 

The outbreak of war resulted in an important change in the 
administration of the above Act, viz., the transfer of the Factories 
Department from the Home Office to the Ministry of Labour and 
National Service. Wherever the Act refers to ‘ Secretary of 
State.” it is therefore now necessary to read ** Minister of Labour 
and National Service.’ Since the publication (at the beginning 
of the war) of the second edition of this book, industry has been 
largely brought under Government control. One result has been 
to increase the working hours of women, and of young persons 
over sixteen. The learned author has duly noted the effect of 
Orders under the Defence (General) Regulations in modifying the 
original provisions of the Act, in the effort to increase national 
production. The interests of the workpeople have been duly 
safeguarded, however, and thirty pages are devoted to the text 
of various Orders with regard to canteens and medical and welfare 
services. The work is well printed, on good quality paper, and is 
well bound. The high standard set by the learned author and 
pubiishers in the earlier editions is therefore fully maintained, 


Compensation (Defence), By ErRim C. STRATHON, F.S.I., 
Chartered Surveyor. With a Foreword by C. GERALD Eve, 
P.P.S.1. 1948. Demy Svo. pp. viii and (with Index) 117. 
London: Sweet & Maxwell, Ltd. 10s. 6d. net. 

This publication, though not professing to be a legal text-book, 
will be of great interest to the legal practitioner who has anything 
to do with the working of the Compensation (Defence) Act, 1939. 
The author discusses the effect and interpretation of the pro- 
visions governing compensation for taking. using—and damaging 
—land and goods: special attention is given, in view of Defence 
Reg. 508, to the question of fixtures. Particularly valuable are 
the numerous illustrations of what the author rightly calls the art 
of valuation ; this also applies to what the reviewer might call 
the several sidelights on official attitude. It is not always made 
as clear as might be desired whether legal or purely practical 
advice is being given, e.g., when a lessee is told to insist on a 
schedule of condition being submitted to him (p. 8): and some 
of us might query the proposition that the making of a claim for 
diminution in annual value of land on which work is done 
is a condition precedent to a subsequent claim for depreciation 
(p. 51), or cavil at the implied exclusion of vessels, vehicles and 
aircraft from the category of * chattels’? (p. 56), or question the 
accuracy of the summary of and observations on Defence 
Reg. 508 (2) (p. 61); but these are details, and the legal profession 
remain beholden to Mr. Strathon both for his expositions and 
for his information. And the reader is certainly left with the 
impression that it is time that conflicting views held by different 
competent authorities were harmonised by legal authority, 
and the validity of Treasury rulings and statements made in 
Parliament tested in the same way. ; 








Obituary. 
His Hon. Srr EDWARD PARRY. 
We regret to announce the death on Wednesday, Ist December, 
of His Hon. Sir Edward Parry, a Judge of County Courts from 
1894 to 1927. An appreciation appears at p. 433 of this issue. 


Mr. J. A. HAY. 
Mr. James Alexander Hay, barrister-at-law, died on Saturday, 
4th December, aged eighty. He was called by the Inner Temple 
in 1890. 


In preparation for ** Pay as you earn’ next April, some new regulations 
have been made by the Commissioners of Inland Revenue. Employers are 
now required to send to the inspector of taxes particulars of all employees 
leaving or taken on, if they earn more than £2 a week. This information 
must be given within ten days of the event, and a supply of forms for the 
purpose is being sent to employers. Anyone who employs a person earning 
more than £2 a week and has not already made the usual employer's return 
of salaries and wages and sent it to the inspector of taxes must notify the 
inspector by 16th December whether or not tax is being deducted. The 
same regulations also provide for the continuance of existing tax deductions 
until next April. Full particulars may be found in S.R. & O., 19438, No. 1669. 
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To-day and Yesterday. 


LEGAL CALENDAR. 
On the 6th December, 1667, Pepys noted down 
all the reports current about Lord Chancellor Clarendon’s 
departure into exile: ‘‘ My Lord Anglesy told me how my Lord 
Northampton brought in a Bill into the House of Lords yesterday. 
under the name of a Bill for the Honour and Privilege of the 
House and Mercy to my Lord Clarendon ; which, he told me, he 
opposed, saying that he was a man accused of treason by the 
House of Commons and mercy was not proper for him, having 
not been tried yet, and so no mercy needful for him. However, 
the Duke of Buckingham and others did desire that the Bill 
might be read; and it was for banishing my Lord Clarendon 
from all His Majesty’s dominions, and that it should be treason 
to have him found in any of them : 
vanity and to insult over him.” 

December 7.—On the 7th December. 1723, the 
Lincoln’s Inn ** ordered that Mr. Treasurer do make folding doors 
where the arches now are entering into the Hall, as also such 
further alterations in the Hallas may be necessary to accommodate 
the Court.” The next accounts of the Treasurer included the 
item * 10.— paid to the carpenters to drink that made the Lord 
Chancellor’s Court.” Thus the Inn prepared its Hall when 
Lord Talbot began the practice of sitting there to hear Chancery 
causes, 

December 8. 
Daniel and Robert Perreau, twin brothers, condemned to death 
for forging a bond. Robert was an eminent surgeon and Daniel 
had an elegant house in Harley Street where a woman called 
Margaret Rudd lived with him as his wife. On their trial she 
gave evidence against them and when she herself was indicted 
her counsel submitted that, having been accepted as a witness 
against her accomplices, she ought not to be tried herself. The 
point was referred to all the judges for their opinion, and on the 
Sth December at the Old Bailey Mr. Justice Aston announced 
their decision. It was that an accomplice who fully disclosed 
the joint guilt of himself and his companions and was admitted 
as a witness, acting a fair and ingenuous part, ought not to be 
prosecuted for the offence so confessed, but that this was not a 
bar to any indictment, being merely an equitable claim on the 
mercy of the Crown. A majority of the judges further considered 
that, as there was a contradiction in the information she had 
given, in that she had stated on the one hand that the brothers 
had solicited her to commit the forgery, and on the other that 
they had forced her under threat of death, she was in the position 
of either having told the whole truth, in which case she could not 
be convicted, or of not having done so, in which case she had no 
equitable claim to favour. Accordingly the trial proceeded, but 
the evidence against her being insufficient, she was acquitted. 
The execution of the brothers had been delayed till after her trial, 
in case anything fresh emerged. They were hanged in January, 
1776, though it was widely thought that they were actually the 
woman’s dupes. 

December 9.—Jn 1811, Sir Thomas Plumer, the Solicitor- 
General, entrusted to Mr. Benjamin Walsh, M.P., bis stockbroker, 
£21,500 to purchase Exchequer Bills. About £6,000 was thus 
expended, but the broker then informed him that the order could 
only be executed in part, that the balance had been lodged at his 
bankers and that the purchase would be completed on Saturday. 
Sir Thomas, however, called at his bank before then, and finding 
that no money had been paid in, he made enquiries the same 
evening, Which revealed that Walsh had absconded. He imme- 
diately had telegraph messages sent to the ports and applied to 
the Post Office to stop all letters in the fugitive’s handwriting. 
On the 9th December, Sir Thomas’s solicitor with a Bow Street 
officer caught up with their man at Plymouth, where he was 
awaiting a ship to America due to sail in two days’ time. When 
arrested he still had nearly £11,000 in his possession. Plumer 
subsequently became Vice-Chancellor and Master of the Rolls. 
As a judge he had a reputation for tediousness, though in a 
personal emergency he seems to have been prompt enough. 

December 10.— After the failure of Prince Charlie’s rising, 
one of his followers brought to trial in 1747 was Aeneas or Angus 
Macdonald, who had been a banker in Paris and was commonly 
known as *‘ the Pretender’s banker.’? He had gone to France 
at the age of about nine and spent most of his life there. During 
the rising he had gone to Scotland and after Culloden he was 
captured. He was condemned to death but not in fact executed, 
and on the 11th December, 1749, he was discharged out of custody 
in the New Gaol, Southwark. 

December 11.—In the churchyard of St. Anne’s, Soho, is a tablet 
with the inscription: ‘‘ Near this place is interred Theodore, 
King of Corsica, who died in this parish December 11, 1756, 
immediately after leaving The King’s Bench Prison by the benefit 
of the Act of Insolvency, in consequence of which he registered 
his Kingdom of Corsica for the use of his creditors.” 


December 6. 


perished Theodore, Baron von Neuhoff, a Westphalian soldier of 
fortune, twenty years after the brief term of his exercise of regal 
power in Corsica, whither he had been invited as sovereign by 
the islanders then in revolt against Genoese domination. 
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with supplies from the Bey of Tunis, he failed. Eventually he 
found his way to London, and in 1750 he was arrested for debt. 
December 12.—In 1799 James Cooke, being then nineteen 
vears old, went through a form of marriage with Miss Jane 
Browning without the knowledge of his father, who afterwards 
expressed the strongest displeasure, but always comforted himself 
with the reflection that the absence of his consent rendered the 
ceremony null and void. The licence was obtained by falsely 
declaring that he was of age. Many years afterwards he married 
someone else and was charged with bigamy. While his trial was 
pending he started proceedings to obtain a declaration of nullity. 
On the 12th December, 1812, Sir John Nicholl, sitting in the Court 
of Arches at Doctors’ Commons, gave judgment in his favour. 


THE GUILLOTINE GOES. 

It is reported that the use of the guillotine has been suspended 
in France and that it has been replaced by the firing squad. 
As the last word of the French criminal law it has become so 
established an institution that people are apt to forget that it was 
only an adopted child. Dr. Guillotin is supposed to have found 
the idea in the description of an execution at Milan in 1702 in an 
anonymous book of travels. He made experiments on corpses 
at a hospital and his machine was erected in the Place de Gréve 
to behead a highwayman in 1792, just in good time to popularise 
it as the instrument of the mass executions of the French 
Revolution. During the Middle Ages a similar instrument had 
been well known in Germany under the name of Diele and in 
Italy under the name of Mannaia. It was introduced into 
Scotland by the Regent Morton and remained in use till 1716, 
when the last head which fell to it was that of Mr. John Hamilton 
in 1716. In England a machine of the same kind was in use at 
Halifax, where custom had established a form of summary 
justice which did not lapse till after the middle of the seventeenth 
century. Felons caught with stolen cattle or goods within the 
liberty of the Forest of Hardwicke were tried before the lord’s 
bailiff at Halifax sitting with four freeholders as a jury and if 
found guilty they were beheaded. ‘The manner of it was that 
‘‘ the prisoner being brought to the scaffold by the bailiff, the axe 
being drawn up by a pulley and fastened with a pin to the side of 
the seaffold ; the bailiff, the jurors and the minister chosen by 
the prisoner being always upon the scaffold with the prisoner in 
the most solemn manner.... If it was a horse, an ox or cow, ete., 
that was taken with the prisoner, it was thither brought along with 
him to the place of execution and fastened by a cord to the pin 
that stayed the block so that when the time of the execution 
ame... the bailiff or his servant whipping the beast, the pin was 
plucked out and execution done. But if there be no beast 
in the felon’s case, then the bailiff or his servant cut the rope.” 
The base of the machine still stands in Gibbet Street. 





Our County Court Letter. 
Decisions under the Workmen’s Compensation Acts. 
Injury to Neck. 

In Pocklington v. Pettigrer, at Boston County Court, the claim 
was for a review of compensation payable to the respondent. 
The latter was a farm worker, and in 1940 had been riding in a 
lorry in the course of her employment. Owing to the bumping 
or swaying of the lorry, the neck of the respondent had come 
into contact with a metal projection, and she had sustained a 
dislocation of the cervical vertebree. Compensation had been 
paid at the rate of 20s. 7d. per week on pre-accident earnings 
of £1 3s. 5d. per week. The applicant’s case was that the 
respondent was now capable of earning the latter amount and 
the weekly payments of compensation should be terminated. 
The respondent's case was that she had not recovered her earning 
capacity. Her medical evidence was that on the 7th October, 
1943, there was arthritis in her neck and she could not do heavy 
work or lie comfortably in bed. It was conceded, however, that 
some of the pain was psychological and that her symptoms were 
partly neurasthenic. His Honour Deputy Judge William Smith 
held that it would be beneficial to the respondent to try to do 
some work. Her present earning capacity was 10s. per week. 

An order was made accordingly, without costs. 


Redemption of Weekly Payments. 


In Littleton Collieries. Ltd. v. Davis, at Walsall County Court, 
the case for the applicants was that the respondent was aged 
fifty-two, and had been earning £3 5s. 6d. per week as a stallman. 
In November, 1939, his left leg had been crushed by a fall of coal, 
and subsequently amputation above the knee had been success- 
fully performed. It was now desired to redeem the weekly 
payments by a lump sum, viz., £1,074 17s. 3d. The respondent’s 
case was that this amount was inadequate, and he was not willing 
to accept less than £1,500. His Honour Judge Caporn observed 
that the amount offered had been calculated in accordance with 
the basis laid down by the Workmen’s Compensation Acts. The 
respondent had no option but to accept that amount, and an 
order for redemption was made as asked. 
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| 
Notes of Cases. | 
C yw yy ‘ Y ri | 
APPEALS FROM COUNTY COURT. | 
Bryanston Property Co., Ltd. ». Edwards. 
Lord Greene, M.R., MacKinnon and du Pareq, L.JJ. | 
10th November. 


Statutory tenant—Standard rent— 


Landlord and tenant—Rent restrictions 

Clause in te nancy agreement provi ling for te nants right to make a deduction 

from rent in war-time —Whether ** progressive rent “—Whether term of the 

original contract—Increase of Rent and Mortgage Interest (Restrictions) 

Act, 1920 (10 & IL Geo. 5, ¢. 17), ss. 12 (1) (a), 15 (1)—Rent and Mortgage 

Interest Restrictions Act, 1939 (2 & 3 Geo. 6, ¢. 71), 8. 3 (1). 

Plaintiffs’ appeal from a judgment of His Honour Judge Lilley in an action 
for the difference between an amount of rent allege:i to be duc at the proper 
rate of £275 a vear and rent for the same period alleged to be due by the 
tenant at the rate of £190 a year. 

The tenant had held over as statutory tenant under the Rent Restrictions 
Acts after the expiry of a lease by notice by the appellants dated 24th June, | 
1942, and expiring on 29th September, 1942. 

The lease which provided for the payment of an annual rent of £275 by 
equal quarterly payments in advance, was for the term from Sth February, 
1941, until 25th March, 1941, and thereafter from quarter to quarter until 
either party should determine the tenancy by one quarter's notice in writing. 
The lease further provided (cl. 4 (1)) “So long as the present state of war 
shall exist between Great Britain and Germany and for three months after | 
the quarter day next following an armiztice the landiord will allow the tenant | 
to deduct from the rent hereby made payable the sum of £85 per annum by | 
equally quarterly payments... The flat was first let after Ist September, | 
1939, and under the Rent and Mortgage Interest Restrictions Act, 1939, | 
the standard rent was the rent at which the flat was first let. 

Lorp GREENE, M.R., said that if cl. 4 (1) of the agreement was examined | 
in a technical manner, all that it provided was a liberty to the tenant, by the 
process of deduction, but not otherwise, to satisfy by payment of a smaller 
sum the obligation to pay a larger sum. Nevertheless, in applying an Act 
like the Rent Restrictions Act to a document of this kind too much attention 
should not be paid to technical argument. The Act contemplated rather | 
the substance of the obligation of the tenant, and here he was to pay 
£190 and nomore. With regard to the argument that this was a progressive | 

| 
| 
| 


rent within s. 12 (1) (a) of the Act of 1920, as applied in the Act of 1939, and 
the maximum rent payable was therefore the standard rent, i.e., £275, 
his lordship said that the phrase ** progressive rent’ was not a term of art, 
but suggested to his mind a rent which varied by way of increase either 
by reference to fixed and ascertained periods or by reference to the happening 
of contingencies. There was no reason to cut down the scope of the 
phrase “ progressive rent” in the way the respondent would have it cut 
down. It had been said that there must be at least two steps of progression 
before there was a progressive rent. There was no justification for that 
introduction into the language used. Again, there was no justification for 
writing into the language of the sections that there can be no progressive 
rent if the time when it is to come into force is uncertain. The learned 
county court judge had held that cl. 4 (1) was # term or condition of the 
original contract of tenancy which was imported by virtue of s. 15 of the 
1920 Act, as applied in the Act of 1939, into the statutory tenancy, Clause 4 
(1) was beyond question a term of the agreement, and the county court 
judge was right in holding that there was nothing in Phillips v. Copping 
[1935] 1 K.B. 15, which constrained him to decide in favour of the appellants, 
the dictum of Maugham, L.J., in that case (at p. 24 of [1935] 1 K.B.), to the 
effect that s. 15 was not so framed as to extend to the case of the payment 
of rent, it was abundantly clear that the lord justice was thinking of what was 
relevant in that case and was saying that the effect of the section was not 
to import into the statutory tenancy the covenant to pay rent which was 
to be found in the contractual tenancy and that was all that he meant. 
The present case was not one of carrying the covenant to pay rent into the 
statutory tenancy, but was one of a term in the tenancy by which the | 
tenant could satisfy his obligation to pay a higher rent by paying a lower 
rent. The appeal would be dismissed with cost 
MacKinnon and pu Parca, L.JJ., agreed. 
Counsel: F. W. Beney, K.C., and G. D. Squibb ; 
and M, O'Connell Stranders. 
Soricrrors : Allen & Overy : 
[Reported by Maurice SHARE, Esq., Barrister-at-Law.] 


| 


A. T. Denning, K.C., 


Corwen, Carter & Evans, 
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War Legislation. 
STATUTORY RULES AND ORDERS, 1943. 
Aliens (Movement Restriction) (No. 3) Order, Nov. 19. 
Aliens (Protected Areas) (No. 2) Order, Nov. 19. 
Consumer Rationing. General Licence, Nov. 20, re Supply 
of Certain Utilitv Goods. 
Fish (Port Allocation Committees) Order, Nov. 25. 
Limitation of Supplies (Heating Apparatus) (No. 3) Order 


No. 1640. 
No. 1641. 
K.P. 1G1S. 


b.P. 1657. 

E.P. 1613. 
Nov. 19. 

Milk and Dairies. England and Wales. 
Designations) Regulations, Nov. 1s. 

Poultry (Control of Sales of Stock Poultry in 
Order, Novy. 25. 

Supreme Court. 
Oct. 21. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 16) Order, Nov. 23. 


Mitk (Special 


No. 1645. 


E.P. 1656. December) 


No. 1652. Northern Ireland Winter Assize Order, 


No, 1632. 


Parliamentary News. 


HOUSE OF LORDS. 
Guardianship (Refugee Children) Bill [H.L.]. 
Read Second Time. 
Landlord and Tenant (Requisitioned Land) Bill |H.L.}. 
Read First ‘Time. 
Mining Industry (Welfare Fund) Bill [H.L.]. 
Read Second Time. 
HOUSE OF COMMONS. 
Disabled Persons (Employment) Bill [H.C.]. 
Read First Time. 
Expiring Laws Continuance Bill [H.C.]. 
fead Second Time. 
QUESTIONS TO MINISTERS. 
BRITISH SERVICE COURTS AND UNITED STATES JURISDICTION, 
Mr. Ruys Davies asked the Secretary of State for Foreign Affairs whethe1 
Britishers serving in His Majesty’s Forces stationed in the United States 
of America are tried for civil offences by British military courts on the spot, 


[7th December. 
[7th December. 


[7th December. 


{2nd December. 


{2nd December. 


as Is the case of American troops stationed in this country. 

Mr. George Hatt: His Majesty’s Government have been advised 
that the United States authorities are of the opinion that British Service 
courts and authorities in the United States have the right under United 
States law to exercise jurisdiction over members of their forces in respect 
of Service offences. In some cases members of His Majesty’s Forces in 
the United States charged with offences against United States law have 
already been tried by British Service Courts and in others by United States 
Courts. I understand that in order to facilitate the exercise of such juris- 
diction, it is necessary for the United States Government to pass legislation, 
and that such legislation in the form of a draft Bill for Congress has already 
been prepared. [380th November. 
War DaMaGe (AMENDING LEGISLATION). 

Mr. Lippauy asked the Attorney-General whether, having regard to the 
decision in Langford Property Company, Limited v. Pajzs [see ante, p. 421), 
His Majesty’s Government will consider, when drafting future Acts amending 
earlier legislation dealing with war damage, the insertion of words making 
such amendment retrospective to the date of the principal Act. 

The ArroRNEY-GENERAL: It would, [I think, be quite wrong to adopt 
a general principle that all Acts dealing with war damage or its effects 
should be retrospective. The case referred to arose out of s. 1 of the Land 
lord and Tenant War Damage (Amendment) Act, 1941. This, as submitted 
to the House, was not made retrospective for reasons which commended 
themselves to the Government, and no suggestion that it should be 
retrospective was made in the Debates. [380th November. 

Fire Guarp Duties anp Mepicau EXEMPTIONS. 

Sir E. Grauam-Litrie asked the Home Secretary what procedure is at 
present adopted by his department in the case of persons who claim 
exemption from fire-prevention duties upon certificates furnished by their 
family practitioners; upon what grounds such cases are referred to his 
regional officers or to medical referees appointed by the Ministry of Labour ; 
and whether he will terminate the practice whereby registered medical 
practitioners are subject to revision by non-medical tribunals, to whom 
details of the patients’ illnesses are thus disclosed, without reference to the 
doctors who gave the certificates and without the consent of the 
individual patients concerned. 

Mr. Hersert Morrison: The procedure for dealing with applications 
for exemption from fire guard duties on grounds of medical unfitness is 
governed by the Fire Guard (Medical and Hardship Exemptions) Order, 
1943. Under that Order the Minister of Home Security has power to grant 
or refuse such exemption in England and Wales. This power I have 
delegated to regional commissioners who, in exercising it, will be guided by 
the medical evidence regarding the applicant’s unfitness to perform fire guard 
duties. In discharging their task under the Order regional commissioners 
are assisted by regionai medical officers of the Ministry of Health and where 
an independent medical examination of the applicant appears to be necessary 
that examination is made by one of the medical referees appointed hy the 
Minister of Labour and National Service. Experience has shown that 
great dissatisfaction is caused when persons obtain exemption from fire 
guard duties on grounds which feilow-workers regard as inadequate. 
I am not, therefore, prepared to amend the Order so as to secure the grant 
of exemption in all cases when the applicant submits a certificate from 
a doctor that he is unfit for fire guard duties. Such certificates are, how- 
ever, regarded as essential both to check frivolous or fraudulent applications 
and to enable the regicnal commissioner, on the advice of the regional 
medical officer, to decide whether the applicant ought to be required to 
undergo an examination by a medical referee. [380th November. 

War-DAMAGED Houses AND BurILpInG Society MORTGAGES. 

Mr. McEn tee asked the Chancellor of the M#xchequer whether he is aware 
of the difficult position of owners of dwelling-houses when their property is 
completely destroyed by enemy action, owing to the continuing liability for 
repayments under mortgages granted by building societies; and will he 
take steps to relieve such owners from their responsibilities to continue 
to pay interest as payments envisaged by the War Damage Act, 1943, give 
full security to the building society for the money lent and the owner has the 
added expense of providing other accommodation for his family, or will he 
make arrangements for the War Damage Commission to pay the money 
owing on the claims and thus enable the owners to pay off the mortgage. 

Sir Jous ANDERSON : As my predecessor informed the House, he received 
assurances on behalf of building societies that they would extend the most 
sympathetic treatment possible to borrowers whose property has suffered 
war damage and that they would not ask the borrowers to pay more on 
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account of their debt than was in the circumstances clearly within their 
resources. Moreover mortgagors who are unable to meet their liabilities 
in respect of war-damaged houses receive a measure of protection under the 
Courts (Emergency Powers) Acts and the Liabilities (Wartime Adjustment) 
Act. I should not feel justified in introducing legislation to give automatic 
relief to all mortgagors at the expense of their creditors. In answer to the 
last part of the question [ would point out that the fact that a dwelling-house 
is completely destroyed by no means necessarily implies that it will not 
be qualified for a cost-of-works payment. I should not feel justified in 
anticipating the general release of value payments in this particular class of 
case, but | would refer the hon. Member tc s. 22 (2) of the War Damage 
Act, 1943, which provides for the making of payments to persons in need 
of funds to secure alternative housing accommodation. {30th November. 
JUVENILE COURTS. 

Mr. Ammon asked the Home Secretary whether any steps have been 
taken to instruct in their duties justices who sit in the juvenile courts, 

Mr. Herpert Morrison: Yes, sir. It is the practice of the Home 
Office to send to juvenile court justices information about the procedure in 
juvenile courts, the provisions of the Children and Young Persons Act, 
and the methods of treatment available to juvenile courts, including in 
particular the probation system and education and training in approved 
schools. There was also sent to them in 1941 the joint memorandum on 
the subject of juvenile offences issued by my right hon. Friend, the 
President of the Board of Education, and myself in 1941. Prints of the 
lectures bearing on their work which have been given under the auspices 
of the Clarke Hall Fellowship have been sent to them; and within the 
last few months there has been distributed a Clarke Hall Fellowship 
pamphlet written speciaily for juvenile court justices by Mr. Leo Page. 
With the cordial support of the justices themselves and their clerks, and 
often on their initiative, many conferences have been organised, with the 
help of the Home Office, in different areas. Recently there was held the 
first of a new series of conferences arranged between the Home Office and 
the Magistrates’ Association, whose ready co-operation on this and on 
many other occasions | much appreciate. The Home Office is also anxious 
at all times to facilitate visits by justices to other juvenile courts and to 
schools and other institutions of which they may avail themselves. Members 
of the Probation Branch of the Home Office, who often have the advantage 
of meeting justices in the course of their duties, are always ready to help 
them on request with information and advice. [2nd December. 

MaciIstRates’ Courts AND Expert ADVICE. 

Mr. Granam Wuite asked the Home Secretary whether, in regard to 
post-war plans, he will consider the desirability of providing a staff of 
qualified officers to visit magistrates’ courts regularly, advise them on 
matters of general policy and keep all courts informed of successful 
experiments carried out by other courts. 

Mr. Hersert Morrison: I am in full sympathy with my hon. friend's 
desire that all magistrates’ courts should be enabled to get expert advice 
not only on questions of law and procedure but also on all aspects of the 
treatment of offenders; and [ understand that the Committee which is 
now sitting under the chairmanship of Lord Justice Roche is likely to make 
some important recommendations for improving the status and qualifica- 
tions of the clerks to justices. The suggestion made in the question would, 
I think, be open to objection as likely to impair or to have the appearance 
of impairing the principle that the courts must be independent of the 
executive ; but it is the practice of the Home Office frequently to issue 
circulars and memoranda to the justices and to co-operate with the 
Magistrates’ Association in arranging conferences in different parts of the 
country. Moreover, with the help of the justices the Home Office has been 
able in recent years greatly to strengthen the probation service and a 
substantial number of trained probation officers have been appointed who 
are familiar with modern methods of treatment. 2nd December. 


CoRPORAL PUNISHMENT SENTENCES. 

Mr. LesLikz asked the Home Secretary whether he is contemplating the 
early abolition of the birching of children either by an Order in Council or 
by legislation. 

Mr. HERBERT Morrison: The abolition of the power of magistrates’ 
courts to order boys to be birehed would require legislation. A provision 
to this effect was included in the Children and Young Persons Bill, 1932, 
and though it was passed in this House without a division it proved 
unacceptable in another place. In 1938 the Departmental Committee on 
Corporal Punishment came unanimously to the conclusion that as a court 
penalty corporal punishment is not a suitable or effective remedy for 
dealing with boys charged before juvenile courts, and my information is 
that it is not used by the more experienced juvenile courts. Whether 
legislation to abolish the power would be practicable at present is not a 
matter on which | am in a position to make a statement, and all i can say 
is that I have noted my hon. friend’s suggestion. 

Mr. Benson asked the Home Secretary the number of sentences of 
corporal punishment imposed on adults for the year 1942 and for the first 
six months of 1943. 

Mr. Morrison : 
assize or quarter sessions to receive corporal punishment. 
the first six months of 1943 are not yet complete, but such returns as are 
available show that sixteen persons were sentenced by courts of assize and 
quarter sessions to receive corporal punishment during this period. 

{2nd December. 


Forty-one persons were sentenced in 1942 by courts of 


The figures for 





At the first meeting of the newly-elected committee of the Incorporated 
Law Society of Liverpool held on the 30th November, the following officers 
were elected for the ensuing year: President, Mr. J. Roberts; 
President, Mr. W. L. Bateson; Hon. Treasurer, Mr. H. 8B. Kendall: 
Hon. Secretary, Mr. A. W. Brown. 


Vice- 


Rules and Orders. 


SOLICITOR, ENGLAND. 
S.R. & O., 1943, No. 1607/L. 37. 

Regulations, dated October 25, 1943, made by the Master of the Rolls 
under s. 17 of the Solicitors Act, 1941 (4 & 5 Geo. 6, c. 46) and s. 52 of the 
Solicitors Act, 1932 (22 & 23 Geo. 5, c. 37) and by the Master of the Rolls 
with the concurrence of the Lord Chancellor and the Lord Chief Justice 
under s. 73 of the Solicitors Act, 1932, with reference to applications and 
appeals to the Master of the Rolls under the Solicitors Acts, 1932 to L941. 

These regulations, which are divided into five parts, are too long to 
reproduce. They can be obtained from H.M. Stationery Office, price 2d. net. 

Part I provides that the regulations shall come into force on the Ist 
January, 1944, whereupon the regulations dated the 29th July (S8.R. & O., 
1932 (No. 985), and made by the Master of the Rolls with the concurrence 
of the Lord Chancellor and the Lord Chief Justice under s, 73 of the Solicitors 
Act, 1932, the regulations dated the 29th July, 1932 (S.R. & O., 1932 
(No. 986), made by the Master of the Rolls under s. 52 of the Solicitors 
Act, 1932, and reg. 1 of the Regulations dated the 15th December, 1936 
(S.R. & O., 1943, No. 1605), made by the Master of the Rolls with the 
concurrence of the Lord Chancellor and the Lord Chief Justice under s. 73 
of the Solicitors Act, 1932, and s. 3 of the Solicitors Act, 1936, shall cease 
to have effect. 

Part II relates to applications for admission as a solicitor, Part IIL to 
applications for restoration to the Roll, Part IV to other applications to 
the Master of the Rolls, and Part V to procedure before the Master of the Rolls. 

The forms in the Schedule are (1) Notice of Intention to apply for 
Admission (2) Form of Admission Certificate, and (3) Notice of Intention 
to apply for Restoration to the Roll of Solicitors. 





Notes and News. 


Honours and Appointments. 

The King has approved the appointment of Mr. Rorert FREDERIC 
Bayrorp, K.C., to be a Commissioner of Assize on the Western Circuit. 
Mr. Bayford will sit at Winchester in addition to Humphreys, J. Mr. Bayford 
was called by the Inner Temple in 1895 and took silk in 1919. 





Notes. 

The County Court Districts (High Wycombe and Aylesbury) (Temporary) 
Order, 1942, has been revoked and county court sittings will again be held 
at High Wycombe as from the 9th December, 1943. 

The Government have decided to set up a Royal Commission to investigate 
the birth rate and trends of population, and the Lord Chancellor has 
accepted the Chairmanship. The other members of the Commission willbe 
announced as soon as practicable. The terms of reference of the Commission 
will be as follows: ** To examine the facts relating to the present population 
trends in Great Britain ; to investigate the causes of these trends and to 
consider their probable consequences ; to ¢onsider what measures, if any, 
should be taken in the national interest to influence the future trend of 
population; and to make recommendations.” The Government have also 
decided to set on foot immediately a number of inquiries of a technical 
kind. The exact scope and character of these investigations will be deter- 
mined in consultation with the Chairman of the Commission. The results 
will, of course, be made available to the Commission as soon as possible, 
and it is expected that in the meantime the Commission will find it 
practicable to explore and take evidence upon the more general issues 
connected with the subject. , 

WAR DAMAGE, 

At 2 pam. on Thursday, 16th December, at the Old Hall, Lincoln’s Inn, 
Sir Malcolm Trustram Eve, Bart., K.C., Chairman of the War Damage 
Commission, has very kindiy arranged to repeat to the members of the 
Solicitors’ Managing Clerks’ Association and their solicitor clerk friends, 
his address on War Damage * Is it a Cost of Works or a Value Payment,” 
which Sir Malcolm recently delivered to the members of The Law Society. 
It is hoped that as many managing clerks as possible (non-members of the 
Association included) will embrace the opportunity of obtaining a ticket 
Hon. Secretary of the Association, and that their 


by applying to the 
them every facility on the afternoon in question to 


principals will give 


attend this important lecture. 








Court Papers. 
APPEAL AND HIGH COURT OF JUSTICE— 


COURT OF 
CHANCERY DIVISION. 
MICHAELMAS SirrinGs, 1943. 
KoTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPRAL Mr. Justice 
KOTA Count I. BRNNETT 
Monday, De 13 Mr. Hay Mr. Jones Mr. Reader 
Puesday, Harris Reader Hay 
Wednesday, Blaker Hay Harris 
Thursday, Andrews Harris Blaker 
Friday, Jones Iaker Andrews 
Saturday Reader Andrews Jones 
GRouP A. Grove B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
SIMONDS COHEN MORTON UTHWATT 
Non-Witnesa Witness Witness Non-Witness 
Monday, | 13 Mr. | Andrews Mr. Hay Mr. Harris 
Puesday, ; ! Andrews Harris Blaker 
Wednesday, Jones Blaker Andrews 
Thursday, Reader Andrews Jones 
Friday, Hay Jones Reader 
saturday, Harris Reader Hay 
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